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STUDIES ON THE EASTERN QUESTION * 

{Continued from the January, 1911, Number) 

Constituent and Legislative Powers 

In states which possess a written constitution and a constituent 
power, constitutional laws are, as early writers on international law 
expressed it, 1 fundamental laws. In them is the source of the sev- 
eral governmental powers ; they determine the form of the state, and 
of its organs and their functions, and they regulate the exercise of 
the legislative power. Briefly, they are the fundamental and the 
essential act of national sovereignty, the expression of the will of a 
self -organizing people. 

Unlike other provinces detached from the Ottoman Empire and 
endowed with autonomy, the Island of Crete, for example, which 
the Powers furnished with a constitution prepared by themselves, 
Bulgaria received at Berlin the power to undertake the elaboration 
of its own constitution. 

Article IV of the Treaty of Berlin states indeed that an assembly 
of notables meeting at Tirnova shall, before the election of the 
Prince, draw up the organic law of the principality; and it is care- 
ful to insure the rights of persons not belonging to the Bulgarian 
race, by providing for the representation of Turks, Roumanians, 
Greeks, or others, by deputies to the assembly. As a matter of fact 
the popular will, of which the manifestation was thus insured, was 
not entirely free. It was clear from the start that the framers of 
the constitution of the new state were to act subject to the general 
principles imposed by the treaty. In order to be assured of this, 
as we have already said, the signatories of the Treaty of Berlin had, 
to a certain extent, regulated their action. Thereafter the constitu- 
ent power of Bulgaria was to be freed from all guardianship. 

* Translated from the French by Charles G. Fenwiok, of Johns Hopkins Univer- 
sity, Baltimore, Md. 

i See Vattel Droit des Gens, Book I, Chap. III. 
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Chapter XXII of the Constitution of Tirnova provides a procedure 
of the simplest kind for constitutional revisions and modifications. 
In fact a revision on two major points occurred in 1893 ; the num- 
ber of deputies was altered, and the title of the sovereign changed 
from Most Serene Highness to Koyal Highness. 

We must not think, however, that the Bulgarian constituent as- 
sembly was all powerful. It was restricted from a double point of 
view by the Treaty of Berlin. On the one hand, by virtue of 
Article 1 of this treaty it could not change the form of the state, 
which was, and had to remain that of a monarchical state, and one 
of a particular kind, a principality. It could therefore neither pro- 
claim a republic nor modify the international character of the sov- 
ereign who was to remain a prince. Here we find ourselves in the 
presence of an important restriction of sovereignty, for it is a rule 
of international law that a nation may freely choose the form of the 
state and the title of the head of the state, with the exception that 
any Power may dispute a title to which it claims an exclusive right. 

The recognition of Bulgaria as a kingdom and of Prince Ferdi- 
nand as a king seems to have delivered Bulgaria from this first 
restriction. The Powers did not question the manner in which the 
Bulgarian Government had, from the point of view of domestic law, 
cut the bonds which restrained it, and they confined themselves to 
considering the international consequences of its act. The act was 
in fact unconstitutional. Under the terms of the Organic Law of 
Tirnova (Article 141), the national assembly should have been con- 
sulted, then the high national assembly convened by the prince to 
give its opinion in advance on these important changes in the con- 
stitutional organization of the state. Instead of that, a simple 
proclamation was issued emanating from the executive power, and 
at the present time this initial error has not yet been corrected, 
neither the chamber of deputies nor the constituent assembly having 
been consulted. At the opening of the session, in October 1908, the 
speech from the throne merely stated the accomplished facts, and 
the address contained nothing more than an acknowledgment of 
them. It is probable that there will be no constitutional revision 
for the present, for Parliament in its regular session in 1909 con- 
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tented itself with recording the financial consequences, now defined, 
of the initiative taken by the government. 2 

Could the Powers have shown themselves more exacting than the 
representative body of the nation, and refused to recognize a modifi- 
cation brought about without any of the constitutional guarantees? 
It would then have been necessary for them to put forth a right of 
guardianship more extended than it had been their custom to claim, 
and to consider as an attack upon the Treaty of Berlin the attack 
made upon the Constitution of Tirnova, which had been drawn up 
with the collaboration of their delegates. Now to arrogate to them- 
selves the right to interfere at all times in the workings of the Bul- 
garian constitution, would have been tantamount to denying to the 
principality the right of autonomy which had been recognized. 
From the international point of view a state is one, the organs of 
sovereignty are not separated, and those of them which have charge 
of foreign relations are the only ones which count in the considera- 
tion of other Powers, because they represent alone the whole state. 
The Powers, then, had no occasion under the circumstances to take 
up a constitutional question of domestic concern, any more than they 
had in 1881, at the time of the suspension of the constitution by 
Prince Alexander, who, for several months established in Bulgaria 
a dictatorship. 3 Their recognition of the independence of the king- 
dom and of the rank of king in the person of Ferdinand I, amounted, 
from an international point of view, to the abrogation of the Treaty 
of Berlin on the point which we are considering. Henceforth Bul- 
garia possessed the right to freely modify its constitutional govern- 
ment and the form of its state. If then a revolution were to occur, 
neither the king nor the government would have the right to appeal 
to the signatory Powers of the Treaty of Berlin, and to consider 
them as bound to intervene to establish the previous order of things. 
This they might perhaps have done before. 

As to the title of " King, or Czar, of the Bulgarians " chosen by 

2 The Bulgarian Government on the 20th of November, 1909, laid a " Green 
Book " on the subject before the Sobranje, which on the 1st of December ratified 
the conventions with Russia and Turkey. 

3 Coup d'Etat of April 27, 1881. 
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King Ferdinand, its recognition also was made the subject of diplo- 
matic negotiations. The title of " Czar " which appears to have 
been common to many ancient Slav chiefs and princes, seems to be 
the Bulgarian word which best corresponds to the title of Icing. 
The Russian Government hesitated to recognize it in King Ferdi- 
nand, the Czar of Russia having been the only sovereign to use it 
for many centuries. As a result of the researches conducted by the 
Academy of History at St. Petersburg, and as a manifestation of 
good will toward the new kingdom, the difficulties on this point were 
overcome. However, as diplomatic language uses the word Icing, 
the point could have no importance outside of the Slav world. 

It might have been different with the title of " King of the 
Bulgarians " which was chosen in preference to that of " King of 
Bulgaria," which was at first used, even officially. The question 
was not one of constitutional law, as was in France the choice of the 
title of the " King of the French ; " it brought into play a question 
of international politics. There are in fact Bulgarians elsewhere 
than in Bulgaria: there are some in Roumania, in the district of 
Dobradja, in Servia in the district of Piro and even as far as JSTish : 
and above all there are some in Macedonia, in the three vilayets 
and around Salonica. Did not the assumption of the title of " King 
of the Bulgarians " imply an assertion of the well-known claims, 
past and present, of Bulgaria to all lands inhabited by Bulgarians ? 
Certain Powers, notably Germany 4 seemed at first to take that 
view of it; then on the assurances given by the Government of the 
King that the title did not veil any political design 8 the cabinets 
decided to accede to its desires on this point also. Turkey, who 
might have considered herself as being most directly aimed at, does 
not seem to have protested. 
****** * 

The constituent and legislative freedom of Bulgaria was, by virtue 
of the Treaty of Berlin, limited in a second aspect. The plenipo- 

* Sofia was greatly exercised over a congratulatory despatch from the German 
Emperor which gave to King Ferdinand the title of " King of Bulgaria." 

s See a circular from the Minister of Foreign Affairs, Gen. Paprikoff, to the 
diplomatic representatives at Sofia, dated 25 April/8 May, 1909. 
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tentiaries of the congress had in fact determined in Article V of 
the treaty the foundations upon which Bulgaria had to build its 
public law. 

Analogous stipulations had been drawn up concerning Koumania, 
Servia and Montenegro. 6 Their purpose was to guarantee to reli- 
gious creeds equality before the law, both in the enjoyment of civil 
and political rights, and in admission to public office and the prac- 
tice of different professions. It was further desired that foreigners 
as well as Bulgarian citizens might freely and openly practise their 
religion, and maintain free communion with their spiritual heads. 

These principles were incorporated in the most detailed manner 
in Chapter IX of the Constitution of Tirnova. 

The above provisions of the Treaty of Berlin originated in a propo- 
sition of M. Waddington, first plenipotentiary of France, who had 
in mind above all the maintenance of the privileges granted in Tur- 
key to the Catholic religion and to France proteges, and who saw 
therein a new means of control over the local authorities. 7 

It goes without saying that the proclamation of independence has 
not on this point annulled the obligations of Bulgaria. For these 
obligations are first of all an expression of liberal and humanitarian 
principles, which no civilized country in our days could disregard, 
and which form a part of universal international law to such an 
extent that many authors admit that their repeated violation may 
justify intervention. Moreover, their recognition was the condition 
upon which Bulgaria was admitted to the society of nations : it could 
not therefore avoid observing them. Finally, it is enough to observe 
that as the same obligations had been imposed by the Treaty of 
Berlin on the neighboring states which the treaty itself declared 
independent, the independence of Bulgaria in this respect could 
have no retroactive effect. 8 In reality one can scarcely foresee any 

e These principles were incorporated in Articles XXVII, XXXVII and XLIV 
of the treaty. 

i Protocols Nos. 5 and 7. See Yellow Book, Congress of Berlin. 

s It remains to be seen whether the sanctions which the Powers have at their 
command will be efficacious in this matter. Looking at the social status im- 
posed upon the Jews, for instance, in Roumania, it does not seem that the 
guarantees spoken of are very substantial. 
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possible intervention of the Powers in matters of civil and religious 
equality, since toleration in Bulgaria seems to be assured by religious 
indifference. Certain deep-rooted prejudices still survive in regard 
to the Jews, which keep them, in fact, out of the public service, 
and a certain ill-will against the Orthodox Greeks for purely historic 
reasons. However, if Bulgarian political power should extend itself 
in Macedonia, it is not impossible that European chancelleries may 
be called upon to remember the dispositions of Article V of the Treaty 
of Berlin. The history of the West teaches us by too oft-repeated 
examples how the word conformity has been in most countries, not 
to say all of them, synonymous with loyalty, notably in Spain, in 
England and in France, at the time when those states were being 
strongly organized; so that we need not be astonished if the same 
should occur in the East, in a country which has conquered its re- 
ligious independence in the face of an extremely tyrannical spiritual 
power. Only, by reason of the Treaty of Berlin, as also by reason 
of historical precedents, religious questions in Bulgaria are not 
purely domestic, but essentially international. 

The Religious Situation. Mussulman Concordat 

The conquest of religious independence has, in the case of the 
Bulgarian people, preceded that of political independence and pre- 
pared the way for it. The Christian races in the East have always 
made of their religious autonomy the keystone of their social auton- 
omy; for under the Turkish regime the religious community re- 
mained the fundamental administrative community. The Hatti- 
Humayoun of 1856 having confirmed the privileges and immunities 
of non-Mussulman communities, 9 the Bulgarians seized the occasion 
to demand the revival of their ancient independent church, which 
had been suppressed at the end of the eighteenth century and at- 
tached to the Greek Patriarch, whose religious administration had 
been for them never more than a simoniacal exploitation. The 
movement was at once so general and so spontaneous that the Tur- 

s See Art. 3. See this text in George Young's " Corps de droit ottoman," Vol. 
II, p. 4, Oxford, 1905. 
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kish Government fearing to see the religions agitation change to a 
political agitation, and desirous perhaps of weakening the influence 
of the Greeks in the vilayets, and yielding to the imperative sugges- 
tions of Russia, reestablished the independent Bulgarian Church by 
the firman of the 10th of March, 1870, which created the Exarchate. 
The Exarch, like the Ecumenial Patriarch, resides in Constantinople 
and possesses the ecclesiastical administration of eighteen bishoprics, 
in Bulgaria as well as in Macedonia. The firman of 1870 brought 
Bulgaria and Roumelia only within the sphere of his jurisdic- 
tion, but it permitted the Bulgarian communities in the vilayets 
to recognize the authority of the Bulgarian Exarch and Synod, if 
at least two-thirds of the inhabitants desired it. By virtue of this 
clause numerous Bulgarian bishoprics were created in Macedonia. 
The establishment of these bishoprics has been for the Government 
of Sofia a powerful means of propaganda and of struggle against 
the Greek element; and the obtaining from the Porte of the 
" berats " of investiture, sometimes through intimidation, sometimes 
through persuasion, has always been the most important diplomatic 
work carried on between the two Powers. The most prudent ad- 
ministrations of the principality have always treated with caution 
the susceptibilities of the Porte in the fear that the firman of 1870 
might be repealed or the Exarch compelled to leave Constantinople. 
It may even be affirmed that certain ministers, urged to proclaim 
independence, hesitated to do so in the fear of seeing this precious 
instrument of Macedonian propaganda weaken or break in their 
hands. If the democratic ministry went ahead without apparent 
fear that Turkey would take this means of retaliating the proclama- 
tion of Tirnova, it is perhaps because the Turkish revolution put 
the Macedonian question in the background by bringing together 
the rival races of the vilayets, and because the ministry was relying 
on the difficulties of all kinds with which the new Turkey was strug- 
gling to believe that she would not needlessly add new religious 
complications. 

The suppression of the Exarchate in fact would create a most 
dangerous agitation among the entire Bulgarian population. It 
is not to be forgotten that the religious question is a racial struggle. 
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While the Organic Law of Bulgaria did not, properly speaking, 
establish a state religion, which would have been considered as little 
compatible with the Treaty of Berlin, it spoke of a dominating 
religion and imposed its practice upon the Prince of Bulgaria. 10 
The strong hand of Stambouloff was required to facilitate constitu- 
tional revision on this point, which permitted the election of Prince 
Ferdinand; and the real reason for the popularity of the heir 
apparent, Prince Boris, and what makes him really a national 
prince, is that he belongs to the orthodox church. It does not seem 
that the independence of the kingdom is likely to bring about a 
reconciliation between the Greeks and the Bulgarians. When cer- 
tain rumors were heard on this subject, a short time ago, the Patri- 
arch met them, through the press under his control, by a retrospec- 
tive and rather violent arraignment; and at this very time the 
Bulgarian Government is credited with the intention of taking the 
necessary steps with the Turkish Government to change the Exar- 
chate to a Patriarchate. 11 

So, the proclamation of Tirnova has compromised in nothing the 
religious independence of the Bulgarians, and perhaps it may be 
instrumental in strengthening it. As to the Catholics, the state is 
seeking to recover its supremacy through the suppression of the 
capitulations. 12 Finally as regards the Mussulman religion, the 
government has concluded with the Porte a convention, a sort of con- 
cordat, the settlement of which was one of the conditions put by 
Turkey upon the acceptance of the recent events (fait accompli). 

The Mussulmans in Bulgaria are fairly small in number, there 
being only some ten thousand of them. They have never been mo- 
lested, but their situation was uncertain, no agreement with Turkey 
having regulated it since Bulgaria came to be self-governed. The 
difficulty is that the Sheriat law regulates not only the religious but 
the civil relations of the faithful, and that the jurisdiction of the 
muftis is temporal as well as spiritual. Mussulman citizens of Bul- 
garia are therefore under the jurisdiction of the Sheik ul Islam 

10 See Organic Law, Chap. IX, Art. 37 and note. 

ii See the " Temps " of the month of September, 1909. 

12 See further. 
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as much as under that of the local government. This was recog- 
nized by the convention signed at Constantinople and annexed to the 
Turko-Bulgarian protocol of the 6/19 April, 1909. 

The latter in Article 2, guarantees its execution and defines the 
obligation it imposes: 

The convention hereto annexed on the subject of the organization of 
Mussulman communities and the property of the Vakoufs, forms an in- 
tegral part of the present protocol and will be signed at the same time. 

It both grants to Mussulmans civil equality and guarantees them 
liberty of worship. 

Eeligious liberty and the right of public worship will be assured to the 
Mussulmans as in the past. They will continue to enjoy the same civil 
and political rights as the inhabitants belonging to other forms of 
worship. 

And the protocol adds, as does also the Austro-Turkish protocol 
relating to Bosnia-Herzegovina: 

The name of His Imperial Majesty the Sultan, as Khalif , will continue 
to be pronounced in the public prayers of Mussulmans. 

We note that this invocation, under the title of Khalif, specifically 
limits to the sphere of religion the relations between the head of the 
faithful and the Mussulmans, who are thereby implicitly made sub- 
ject to Bulgaria. The fact that this clause survived the independ- 
ence of the kingdom, as well as the annexation of Bosnia-Herze- 
govina, shows that previously no argument could have been drawn 
from it in favor of Turkish sovereignty in those countries. 

We will not analyze in detail the provisions of the convention, 
or rather of the Mussulman concordat, which Bulgaria has just 
signed, and which would necessitate a study of Mussulman law. 
We here give only a general outline: 

The muftis of Bulgaria will elect a head mufti, who will reside 
at Sofia and will serve as a medium of communication between the 
muftis of Bulgaria and the Sheik ul Islam on the one hand, and the 
Bulgarian Department of Public Worship on the other. This elec- 
tion, communicated to the Sheik ul Islam by the Bulgarian Depart- 
ment of Public Worship through the medium of the Turkish Lega- 
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tion 1S shall receive the confirmation of the Sheik ill Islam, and in 
turn the head mufti shall install the other muftis of Bulgaria. 

The muftis are elected by Mussulman electors, and are confirmed 
and supervised by the head mufti, whose jurisdiction extends equally 
over the administration of religious property and Mussulman char- 
ity. The muftis receive from the Sheik ul Islam, through their 
head mufti, the right of religious jurisdiction over Mussulmans and 
that of naming the local muftis-vekilis (judicial assistants). They 
can be removed in accordance with the Bulgarian law relating to 
public officials, but in religious matters the head mufti is supreme 
in the deliberations of the disciplinary council. The head mufti 
reviews the judgments of the local muftis and transmits them for 
execution to the proper ministerial department. These judgments 
may be sent for reversal to the Sheik ul Islam before whom they 
are attacked for non-conformity to the Sheriat laws. 

The head mufti and the muftis receive the right to inspect the 
academic committees, the Mussulman schools and seminaries, and 
to decide upon their establishment. The head mufti will in this 
case apply directly to the Department of Public Instruction. The 
government engages itself to appropriate in the budget each year a 
sum sufficient to keep up the Mussulman mosques and schools. We 
shall speak later 14 of the provisions relative to the Vakouf property. 
Here again liberal powers have been granted the muftis. 

These provisions, as a whole, seem to show that the Mussulman 
community enjoys real privileges, and forms a sort of state within 
a state. That it should be given religious autonomy under a con- 
cordat, that it should administer its own properties, is only normal ; 
but that the muftis should be the judges in civil matters — mar- 
riages, divorces, wills, successions, guardianships, etc., and that these 
judgments should be subject to the review of a higher foreign au- 
thority, the Sheik ul Islam, amounts to saying that a part of the 
body of the Bulgarian subjects retain their special laws and tri- 

is The text reads "of the Imperial Commissioners;" but this would seem to 
overlook the fact that the result of the agreement was to be independence; there 
will no longer be in Sofia an Imperial Commissiarat, but a diplomatic agency. 

" See Chapter II, Sec IV. 
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bunals. Without doubt their being Mussulmans makes this anomaly 
necessary, and their small number makes it possible to prevent it 
from becoming dangerous ; but the point was worth mentioning, for 
the lay sovereignty of the Bulgarian state oannot act freely in this 
field, however restricted it be. 

We shall now show that there exists, for the present at least, a 
conventional servitude of much greater importance. 

The Judicial Power. The Capitulations 

Laws are of no effect and treaties amount to very little in a 
society where the judicial power does not enjoy independence nor 
possess professional dignity and scientific seriousness. When it is 
seen how difficult it is to find a combination of these essential quali- 
ties in the judiciary of the oldest civilized states, it is easy to explain 
why the plenipotentiaries of Berlin had conceived some doubts of 
the intrinsic value of future Bulgarian justice. They might fear 
that it would be actuated a little too much by the remembrance and 
the proximity of Turkish justice, the character of which is too well 
known. If in addition we remember all the measures which oriental 
customs authorized in the matter of arraignment and trial, we will 
not be astonished to find that in Bulgaria, as in Roumania and 
Servia, the great Powers hesitated to entrust the local authorities 
with the lives and interests of their citizens residing in that terri- 
tory. They wanted to wait until the Bulgarian judiciary had 
2>roved itself, before giving it the same power over aliens as over 
nationals, and to maintain in that country, when detached from the 
Turkish Empire, the guarantees which in Turkey are the result of 
the capitulations. 

Article VIII of the Treaty of Berlin therefore maintains them 
in Bulgaria. The existence of capitulations does not in itself imply 
a situation of semi-sovereignty, since the Treaty of Berlin in Article 
XXXVII and Article XLIV maintains them in Roumania and 
Servia. No one questions the full sovereignty of Turkey, nor ques- 
tioned that of Japan when capitulations existed there. There is 
however a difference between Christian and non-Christian countries 
on this point of view. In Moslem countries capitulations do not 
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necessarily imply a diminution of sovereignty, since owing to the 
fact that the law of the Koran ignores the unbeliever, it is necessary 
that some sort of law should be made applicable to the latter, or 
else the Turkish Empire would be isolated, and would in a way 
deprive itself of international intercourse. In Christian countries, 
on the contrary, the maintenance of capitulations may well be con- 
sidered a sort of disparagement. Since in all those states the same 
legal principles are the basis of codes and of judicial organization, 
there can be no other reason for the existence of capitulations than 
a mistrust on the part of the Powers of the civilization and social 
organization of the state concerned, a fear of arbitrariness and a 
desire to preserve a means of interfering continually in the functions 
of state organs. There is in this sense an infringement of sover- 
eignty. The maintenance of capitulations in Bulgaria therefore 
appeared as the complement of the provisions by which the Powers 
had regulated the basis of Bulgarian public law, and as a mortgage, 
so to speak, on their execution. 

This state of things has always been exceedingly painful to Bul- 
garian patriotism, especially since the two neighboring kingdoms 
have emancipated themselves from the capitulary bond. Public 
opinion is convinced that during the past thirty years the Bulgarian 
nation has proved itself, has enacted its codes, for the most part 
modeled after ours, has organized its tribunals, and has educated its 
judges in western universities. The suspicion in which Europe con- 
tinues to hold her has become odious to Bulgaria. The government, 
on a thousand occasions, has wanted to act in fact as though the 
capitulations did not exist. It has always encountered an energetic 
resistance on the part of the Powers which have maintained their 
prerogatives. It has negotiated, as the Treaty of Berlin seemed to 
require, but has obtained only diminutions. A certain suspicion 
continues to hover over Bulgarian justice, due in part to memories 
of the reign of terror brought on by Stambouloff, when judges were 
transformed into prosecutors, and jailers and examining magistrates 
into torturers; and due also in part to the daily proof of certain 
notable defects which have persisted in the administration of 
justice — the slowness of proceedings, the extortion practiced by 
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certain inferior judicial organs, and the bonds, still too apparent, 
between the executive and the judiciary. Still, in spite of the terms 
of the Treaty of Berlin, which provide for a complete incorporation, 
the scope of capitulary privileges in Bulgaria did not remain entirely 
the same as under the Turkish Government. 

Here is the situation, at the present time, as far as regards France ; 
it is analogous for all the Powers. 

In Turkey, the capitulations are based not only on the Treaty 
of 1740, but on ancient French laws and established customs which 
furnish a comprehensive interpretation of them. The Russian 
plenipotentiaries had proposed at the Congress of Berlin to strike out 
in the wording of Article VIII the term " usages " in order to put 
the first obstacle to the extension of the capitulations to Bulgaria. 
Although the word was finally allowed to stand, in actual practice the 
essential principles only of the capitulation of 1740 have been 
applied, and many of the extensions, growing out of custom, which 
this text has received in Turkey have been rejected as regards 
Bulgaria. 

In the Levant, consuls possess the powers of sovereignty in regard 
to matters of supervision and police. They may have their na- 
tionals arrested and sent back to France. Local authorities have 
not therefore the right of expulsion. France, in 1891, maintained 
this prerogative in Bulgaria at the time of the Chadourne affair 
under Minister Stambouloff ; 15 but on other occasions, following in 
this particular a practice common to many legations, she has per- 
mitted expulsions to take place, limiting herself to sending to the 
Bulgarian Department of Foreign Affairs, after the act, an author- 
ization to expel. The Bulgarian Government had declared at the 
time of the Chadourne affair, that its course would be to advise the 
consulates, and at the expiration of a certain time, if no protesta- 
tions had been received, to proceed with the expulsion. Mr. Cha- 
dourne was a journalist; his expulsion was due to certain press 
reports which the Bulgarian Government had considered libelous. 
The French Government, on the ground that Bulgaria was a vassal 

is Merignhac, Les Capitulations et I'ineident franco-bulgare de 1891, dans la 
Revue de droit international et de legislation compare' e, 1. XXIV (1892), p. 147. 
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state, applied to the Porte and claimed the application of Turkish 
laws. That of 1865, relative to the press, confers jurisdiction upon 
local authorities over those offenses only which are committed by 
the native press. It does not restrict, therefore, the application of 
the capitulations in the case of journalists writing for foreign news- 
papers. 

In the matter of jurisdiction, strictly considered, a distinction 
must be made. In cases of misdemeanors exclusive jurisdiction be- 
longs, in Turkey, to the consular tribunal, not only when the unlaw- 
ful act is committed by a Frenchman against a Frenchman, but also 
when committed against a foreigner of another nationality. In the 
latter case jurisdiction passes to the consul of the victim. But 
strange to say it often reverts to the French consular court when the 
victim is a native, for he has the right to apply to the consular court 
and frequently uses his privilege. This option, conspicuously de- 
rogatory of the common law, does not exist in Bulgaria. Consular 
courts do not even take action in the case ; the preliminary proceed- 
ings, the hearings, and the sentence itself, are in practice left with 
the local courts. The consul intervenes only to authorize the execu- 
tion of the sentence, which can be carried out only with his consent. 
The notification of the judgment is transmitted to him, and in order 
that the local authorities may execute the same, the consul must 
return to the tribunals the duplicate of the notification. If he does 
not, or if he notifies the Department of Foreign Affairs that the 
affair is not to be prosecuted, nothing further can be done. The 
jurisdiction of local tribunals may therefore be ineffectual, but only 
in case of irregularity or of denial of justice would this right of 
nullifying the proceedings and sentence be availed of. 

Even in criminal cases, the proceedings and sentence might equally 
well be left to local jurisdiction, though subject to the consul's ac- 
quiescence; but in these cases it is not admitted that the accused 
may be directly summoned: the summons must come through the 
consulate. Ordinarily the accused or the convicted person is taken 
to France to stand trial or serve sentence. It is different in Turkey 
where the consul conducts the preliminary proceedings and then 
transmits the record to the Court of Aix, which pronounces judg- 
ment, local authorities never being permitted to intervene. 
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There is no logical occasion for extradition in countries where 
capitulations exist. French nationals, being subject to consular ju- 
risdiction in penal cases, cannot claim protection or asylum from 
the local authorities. (Cass., December 18, 1858.) It is different in 
Bulgaria where the action of local justice is effectively exercised 
until the time of carrying out the sentence. In fact Bulgaria has 
executed a treaty of extradition with Belgium. 

If from the subject of penal law we turn to that of civil and com- 
mercial law, the following rules are found in Turkey: in a suit be- 
tween foreigners of the same nationality, it is their consul who 
takes cognizance; between foreigners of different nationalities it is 
the consul of the defendant. When one of the parties is a native, 
the suit must be brought before the Mussulman tribunals, if the 
European is the plaintiff, but with the presence and the assistance 
of the dragoman of the consulate; if the European is the defendant, 
the native plaintiff can bring suit before the consul, and often 
does so. 

At Constantinople and in several other cities, mixed commercial 
tribunals have been organized, composed of three native judges and 
two foreigners of the nationality of the litigant (Hatti-Sherif of 
1856). These tribunals also hear civil personal actions between 
foreigners and Turks. Beal actions, since the time the Porte per- 
mitted foreigners to hold real property in Turkey (1867) have been 
under the exclusive jurisdiction of the local tribunals. The pro- 
cedure and the means of appeal from the decisions of the consular 
courts are regulated by the laws of the states to which these tri- 
bunals belong. All meastires in execution of a sentence must obtain 
the authorization of the consul. 

In Bulgaria we meet with a text of a very general character: 
Article 21 of the treaty of commerce between France and Bulgaria, 
under date of December 31, 1905/January 13, 1906, is as follows: 

The tribunals of the Principality will hereafter take cognizance of civil 
or commercial disputes between French citizens and Bulgarian subjects 
without it being necessary for the consular authority to intervene. 

It would appear from the last part of this sentence that the 
capitulations should thereafter be a dead letter in civil and commer- 
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cial cases. But by virtue of a declaration inserted particularly in 
the protocol of the treaty of commerce between Italy and Bulgaria 
of December 31, 1905/January 13, 1906, and by the application 
of the right to the most favored nation treatment, which is granted 
to France, the provision could not become operative until accepted 
by all the Powers. But Austria has not consented to relinquish its 
consular prerogatives in this matter so far as execution of sentences 
is concerned. The clause above cited is therefore only partially 
operative. France recognizes here, as in matters of ordinary police, 
the jurisdiction of Bulgarian tribunals as to summonses, proceedings, 
judgments, etc., but reserves the consular rights as to the carrying 
out of sentences. The German, English, and other treaties contain 
the same restrictions and reserves. 

We must also call attention to the abandonment by France of its 
privileges in bankruptcy cases. In fact, by virtue of Article 22 
of the treaty above cited, 

French citizens, engaged in business and residing in Bulgaria, may be 
declared bankrupt by Bulgarian tribunals which will proceed with the 
management and liquidation of the bankruptcy without the necessity of 
consular intervention. 

But here again the same reservations as above having been made 
by some of the Powers in additional protocols, and the most favored 
ration clause extending them to the other Powers, it seems to us 
that in bankruptcy proceedings the local authorities must stop before 
proceeding with a sale or auction, and call upon the intervention 
of the consular authority. 

Consular courts therefore do not act in Bulgaria unless the par- 
ties be foreigners, and mixed tribunals do not exist. The Powers 
have equally renounced, except perhaps Austria, the presence of 
foreign judges or associates in the local tribunals. As regards the 
presence of the dragoman, formerly the chancellor of the consulate 
sat next to the magistrates and accompanied them to the chamber of 
deliberations. To-day he is no longer accepted. He can only at- 
tend in the court room as a simple spectator. Thus it was in the 
last case, that of Sandoz, a Swiss subject and French protege. 

In fiscal matters foreigners in Turkey are exempted from all the 
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special imposts levied on commerce. They pay land taxes. As to 
customs duties, they enjoy special conventional rights regulated by 
the financial situation of the Turkish Empire, as established by 
treaty. 

The Bulgarian tariff law of January, 1895, subjects foreigners 
and foreign merchants to the same taxes and customs duties as Bul- 
garian subjects. The license law has been approved by the Powers : 
being subsequently modified, it gave them occasion to make certain 
reservations. Of course when the fiscal agents have to distrain, 
they must send the summons to the consul, who causes them to be 
executed or not, according as he deems them equitable. 

Such is the actual situation as it has existed, and still exists to-day 
in Bulgaria. The Powers have abandoned many of their privileges, 
but the abandonment is more extensive in appearance than in reality. 
The retention of the privilege of carrying out the sentence constitutes 
a sort of veto upon the decisions of local sovereignty in judicial 
matters. 

It is precisely on this point that the Bulgarian Government has 
argued its claim that as independence is an accomplished fact, the 
capitulations are abrogated ipso facto. It is also claimed that they 
were maintained only by virtue of the fiction which made Bulgaria 
under the Treaty of Berlin a part of the Turkish Empire ; and that 
as all bonds with the Porte have been severed, there is no reason 
to permit the survival in Bulgaria of a single vestige of Turkish 
legislation, or to impose upon her a heritage which she never ac- 
knowledged. These specious reasons caused the Minister of Justice 
Xristeff, on the day following the proclamation of independence, to 
draw up a confidential circular, which he sent to the heads, of the 
judicial bodies in the various districts, ordering them to take no 
account thereafter of the existence of the capitulations in the ad- 
ministration of justice. 

The method made use of to get rid of an irksome international 
servitude may with good cause be considered immature, all the more 
so as at the time it was employed, independence had not been recog- 
nized, and was therefore certainly not an accomplished fact biit a 
unilateral act, which could not legally give Bulgaria a new inter- 
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national status. Besides, the suppression of the capitulations was 
in no way connected with the question of independence, since noth- 
ing prevents the existence of capitulations in a fully sovereign state. 
Finally the existence of the capitulations in Bulgaria was neither 
the consequence of Turkish suzerainty nor a liability inherited from 
Turkey, but the result of the distrust of the Powers in regard to 
Bulgarian institutions. The Treaty of Berlin, even after the recog- 
nition of the new state of things, remained intact on this point. If 
the legations at Sofia did not protest at first, it was because the cir- 
cular of Minister Xristeff remained confidential, and because no 
case occurred in which the capitulations might have applied. But 
after a suit involving three Kussian subjects had taken place a few- 
months later, a unanimous protest from the foreign diplomatic agents 
made the Bulgarian Government understand that it should properly 
have negotiated the abrogation of a conventional obligation. To this 
end the Minister of Foreign Affairs addressed on the 24th April/ 
7th May, 1909, a circular to the representatives of the Powers at 
Sofia, which summarizes well the Bulgarian argument. 16 

is Here is the text of the Circular : 

Sofia, April 24/May 7, 1909 — Sir: At the time of the formation of the 
Bulgarian State, the Great Powers, signatories to the Treaty of Berlin, thought 
it necessary to extend to the new Principality the immunities and privileges of 
foreign subjects as well as the rights of consular jurisdiction, such as had been 
established by the existence of the capitulations then in force in the Turkish 
Empire. The maintainance in the case of Bulgaria of this exceptional state of 
affairs was explained at that time as due not only to the imperfection of the 
political and judicial organizations of the Principality which had just been 
created, but also to consideration for Turkey, where this exceptional treatment 
of foreigners still continued to exist. Nevertheless during thirty years of 
autonomy and various political stages through which she has passed, Bulgaria, 
thanks to an uninterrupted progressive transformation, has succeeded in endow- 
ing herself with a political organization and a body of laws which constitute a 
guarantee for the equitable administration of justice both in the affairs of its 
own nationals and in those of foreign subjects. Hence, the primary causes 
which are responsible for the existence of capitulations in Bulgaria have dis- 
appeared, and it would be difficult to invoke any motive to justify for the future 
the maintainence of the last vestiges of a state of affairs already virtually 
abrogated. The commercial treaties and the various conventions concluded by 
Bulgaria with the Great Powers, which have brought about considerable modifica- 
tions in the application of the capitulations are proofs of this. Moreover, the 
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Negotiations are pending. They are conducted however in a some- 
what veiled manner. The Bulgarian Government is preparing plans 
of consular and commercial conventions, of conventions relative 
to the execution of judicial acts and judgments, and of conventions 
of extradition, all based upon principles of equality. It is certain 
that if the interested powers sign these conventions — and under 
present indications this cannot fail to happen in the near future — 
they will of their own accord have renounced their privileges under 
the capitulations. It is to be hoped that the result will be a greater 
ease in the relations between Bulgaria and her former guardians. 

******* 

France possesses in Bulgaria, as in all countries where there are 
capitulations, special privileges and duties relative to the protection 
of Catholics and of Catholic works and schools. This special pro- 
tectorate may exist apart from the capitulations, for it has a triple 
basis distinct from them: a traditional basis, international treaties 
(notably Article LXII of the Treaty of Berlin), and repeated con- 
sympathy shown to Bulgaria by the great Powers at the time of the execution 
of the Act of Tirnova, and the promptness which they displayed in recognizing 
its independence, go to show how incompatible the continuance of such a state 
of affairs is with the spirit of international law and the modern conception of 
sovereignty. Under these conditions, the inconveniences of such a system, the 
application of which has raised so many difficulties for the local authorities as 
well as for the foreign nationals who benefit from them, will become even more 
apparent, especially since in view of the considerable development of the political 
and commercial relations of Bulgaria with the several foreign countries, it is 
important that these relations instead of being hampered shall on the contrary 
be regulated by the most modern principles, so that they may follow their 
natural development. Taking advantage of the considerations above mentioned, 
and hoping that your Excellency will be good enough to recognize their justice, 
I have the honor to beg, Sir, that you may interpose your good offices with your 
government, in order that it may be willing to consent that the system of 
Capitulations, such as it exists in Bulgaria, shall be definitely abolished. Await- 
ing a favorable reply from you, I am encouraged to believe that in its spirit of 

justice and equity the Government of will be pleased to consent that 

a consular convention as well as a treaty of extradition shall be concluded be- 
tween and Bulgaria, with the object of regulating the reciprocal 

situation of their nationals and of prescribing the conditions of the extradition 
of fugitives. I am, sir, etc., 



STUDIES ON THE EASTEEN QUESTION 4:13 

firmations of the Holy See. 17 These special rights, recognized spe- 
cifically at the Congress of Berlin, and continuously exercised in the 
Principality, have been firmly maintained by our representatives, 
as well in matters relating to the personal status of Roman Catholics, 
and notably of the Uniates, who are Bulgarian subjects reunited to 
Borne since about 1875, as in matters affecting their educational 
institutions, their churches, and their real estate. Catholic proper- 
ties are in fact exempt from state and local taxes. The Bulgarian 
authorities, irritated by this state of things, have on various occa- 
sions tried to disregard it, and have drawn up assessments and even 
tried to attach the property. The privileges possessed by French 
consuls of carrying out the decisions rendered has enabled them to 
oppose these measures ; but after the suppression of the capitulations, 
what weapon will they have left ? It is even to be feared that the Bul- 
garian authorities will make the new system retroactive and demand 
of French proteges formidable arrears. This would be a subject for 
special negotiations, and the establishment of a separate arrange- 
ment, at least during the period of transition, if French proteges 
are to be spared an abrupt and grievous change in their secular 
situation. 18 

If Bulgaria was unable to free herself from the capitulations 
before the proclamation of her independence, and cannot yet, at the 
present time, consider herself as completely released in that respect, 
she had, on the contrary, as a principality, achieved in the other 
branches of the executive department an absolute liberty of govern- 
ment. To make this clear, let us first consider the chief executive, 
the administration, and the army. 

G. SCEILLE. 

17 See on this point Ren6 Pinon, L'Europe et I'Empire Ottoman, Chap. XII 
and XIII ; d'Avril, 'Negotiations relatives au traiti de Berlin. 

is The Bulgarian ill-feeling towards the protectorate was manifested in Bul- 
garia in a hundred ways: offensive articles in the press when French agents 
attended Catholic processions, fiscal persecutions, etc. * * * The kavasses 
of the legation have had to be mobilized to prevent the seizure of lands adjacent 
to the Catholic church of Sofia. 

[To be continued.^ 



